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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 
 
 
In the Matter of     )  
       ) 
Protecting and Promoting the Open Internet  ) GN Docket No. 14-28 
       ) 
Framework for Broadband Internet Services   )           GN Docket No. 10-127    

) 
 
 

REPLY COMMENTS OF TELEFÓNICA, S.A. 
 

Telefónica, S.A. (“TEF”) hereby submits the following comments in response to the 

Commission’s Notice of Proposed Rulemaking in the matter of preserving the open internet and 

broadband industry practices. 

 

Harmful Effects of Heavy Regulation  

 

In its response of July 15th TEF showed its concern that the debate on the legal Frameworks to 

be applied to Broadband Internet Access Service in the U.S. may lead to more prescriptive ex 

ante regulation. TEF argued that such outcome would convey wrong signals to other geographies 

which may be facing similar debates and could prompt similar moves towards greater regulation, 

ultimately leading to negative consequences on investment and innovation across the value chain 

as well as to the development of the Internet as a result.  

 

TEF notes that a number of commenters advocate for a more stringent regulatory approach for 

Broadband Internet access services calling for their reclassification under the Title II of the 

Communications Act. Other stakeholders point in the opposite direction citing the experience in 

different geographic areas, in particular the European Union.  
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TEF believes that new communication and broadband infrastructures are cornerstones to for a 

strong and vibrant Digital Economy on both sides of the Atlantic. The role of broadband as a 

multi- purpose technology is a key driver of economic growth and job creation, due to its 

multiplier effect across all sectors of the economy, being widely recognized both by the US and 

the EU.   

 

The reality however is that while pursuing common goals such as the need to stimulate 

broadband deployment and adoption, the EU and the US designed regulatory frameworks for the 

sector with divergent approaches and results. The EU, despite its original goal to pursue an 

infrastructure-based competition model, has seen how the implementation of its Regulatory 

Framework has resulted in a framework geared towards promoting competition based on 

regulated access to the network by new entrants. The “ladder of investment”, originally intended 

to facilitate the transition towards facilities-based competition, by helping new entrants climb the 

ladder towards a full facilities-based competition model, has proven to be ineffective in 

achieving this goal, resulting in system which is difficult to sustain without ongoing regulatory 

intervention.  

 

Meanwhile, the US decided to free up investments in new infrastructures from sector regulation 

to foster a model of intermodal infrastructure-based competition based on multiple competing 

platforms (i.e. Cable, FTTH, Mobile, and Satellite). 

 

Evidence today shows that the regulatory framework has a crucial impact on the decision from 

operators to invest in the deployment of very high-speed access networks. For example, as a 

result of too much regulatory pressure in the EU, especially on charges as a consequence of the 

obligation to resell services at cost-oriented prices, operators are witnessing a steep decline in 

telecoms revenues in Europe vs. growth in other regions of the world including the US. This 

trend is directly correlated to investment in new generation networks. The consequence of this 

growing gap can be felt already in terms of take up and use of new services across the Atlantic.  
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On this basis, and on the basis of its experience in networks and services deployments across 

Europe and Latin America, TEF strongly support the application of a light-touch regulatory 

framework for Broadband Internet services and would encourage the FCC to maintain the 

decisions taken in the past, by rejecting arguments and/or temptations to do otherwise.  

 

Treating Mobile Wireless Differently 

 

TEF has also noted that a number of commenters1 are calling for the application of the same 

Internet rules to Mobile wireless broadband, as Mobile broadband access has become a basic 

mean for consumers to use edge services of their choosing, and for edge providers to reach 

consumers online. 

 

TEF agrees with FCC on the view that both fixed and mobile broadband networks should equally 

pursue the Open Internet goal although it is essential to recognize that mobile broadband 

networks face unique technical, operational and competitive constraints which call for a broad 

degree of flexibility, light-touch regulatory approach and exceptions in the application and 

crafting of the rules aimed to protect the Open Internet. 

 

Firstly due to operational reasons, mobile providers must constantly manage spectrum sharing 

because the number of mobile users at any time is constantly changing. Thus, unlike fixed 

broadband networks, where a known and relatively fixed number of subscribers share capacity in 

a given area, the capacity demand at any given cell site is much more variable, as the number and 

mix of subscribers constantly change in sometimes highly unpredictable ways. The available 

bandwidth also can fluctuate due to variations in radiofrequency signal strength and quality, 

which can be affected by changing factors such as weather, traffic, speed, and the nearby 

presence of interfering devices (e.g., wireless microphones). 

 

Mobile networks’ performance and, subsequently, quality of experience is more sensitive to 

traffic load than fixed networks, making traffic management even more critical. Mobile operators 

                                                            
1 Notably Microsoft 
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are particularly engaged in network management practices to optimize network usage and 

address network congestion.  It is also likely that they will use different tools for the traffic 

management, in particular adapting reasonable traffic management criteria to the characteristics 

and needs of the broadband networks.  

 

More flexibility is also required mainly because mobile wireless broadband services are rapidly 

developing from infancy in a marketplace that is intensely competitive. Having in mind that 

consumers want an Open Internet, it is difficult to believe mobile operators would have actual 

incentives to act against their own interest. Indeed, TEF see no evidence that this is happening in 

the markets and would encourage the FCC to reject those arguments in favor of stringent 

preventive rules on the basis that mobile operators have the means to act against general 

consumer’s interest.  

 

In light of these challenges and specific circumstances, mobile operators require the adequate 

policy framework to ensure that they can deliver the best quality and innovative customer 

experience. Hence, no additional regulation or specific rules beyond those designed in 2010 – 

which has proven to have struck the appropriate balance - would be desirable for the vibrant 

development of the mobile broadband marketplace, even still being subject to the common Open 

Internet Principles, avoiding inflexible rules that discourage this dynamic innovation and 

investment in wireless Broadband networks and services. 

 

Specialized Services 

 

TEF notes that some commenters2 call for FCC to define “specialized services” in a way that is 

similar to the European Parliament’s definition. Others, however, calls for a broader definition to 

allow specialized service evolve without being cabined in. 

 

It is difficult to understand the reasons why a definition of Specialized Services is actually 

needed. Even in Europe, where these definitions delineate borderlines between categories of 

                                                            
2 For example, Comptel at page 32 
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services and thereby rights and obligations which may be irrelevant under the US framework, 

this question has still not been successfully answered and understood, raising concerns about 

potential unintended consequences in terms of crafting regulations which unduly restricts the 

evolution of these services.   

 

In addition, there is no evidence that specialized services give rise to any serious anticompetitive 

or anti-consumer conduct which cannot be solved by Competition Authorities. Therefore TEF 

see no reasons justifying rules on Open Internet which go beyond the scope of Internet Access 

Services.  

 

It is worth noting also that the definition of Specialised Services agreed by the European 

Parliament in its first reading of the proposed Regulation is only a step in the European 

Legislative procedure, therefore still far from being a definitive and stable definition. That 

definition has not managed to get too much support from the majority of the industry nor other 

bodies participating in the elaboration of the European regulation, notably BEREC, the body 

comprising European regulators, which has published3 its opinion recently in May 2014, 

recognizing how inadequate is trying to define and ex-ante regulate something that is still in an 

embryonic status or even unknown. 

 

In conclusion, TEF notes that specialized services are nascent services and that regulation should 

allow them to evolve without trying to cabin them within a particular definition. Should this not 

be possible, a definition of Specialized Services should be much broader than the European 

Parliament’s one in order to avoid impeding these services which run alongside the Internet from 

developing as well as in order to ensure that end-users can benefit from the continued and 

expanded use of such offerings.  

 

Zero-Rating Content 

                                                            
3 http://berec.europa.eu/eng/news_consultations/whats_new/2203‐berec‐publishes‐its‐views‐on‐the‐european‐
parliament‐first‐reading‐legislative‐resolution‐on‐the‐european‐commissions‐proposal‐for‐a‐connected‐continent‐
regulation,	 in	which	 in	 the	matter	 of	 Net	 Neutrality	 BEREC	 states:	 “further	work	would	be	 required	 to	 ensure	 that	 the	
definitions	and	rules	were	 legally	precise,	 future‐proof	and	enforceable	 in	practice.	While	some	of	the	 language	 in	the	text	
adopted	 by	 European	 Parliament	 draws	 upon	 BEREC	 previous	 publications	 on	 the	 subject,	 improving	 the	 original	
Commission’s	proposals,	it	does	not	yet	meet	these	standards”.	
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TEF notes that a number of commenters4 argue that zero-rated applications violate Net 

Neutrality. In its response of July 15th TEF explicitly argued that the Internet innovation lies in 

network providers and in edge providers, both in the technical and commercial aspects. So the 

more tools available the better results in innovation and the more choice for end-users. 

 

Indeed, TEF believes that zero-rated offers, in the form of sponsored data or in any other form, 

such as the bundling of Internet-based services and connectivity services, are examples of 

commercial innovation. In a market that is competitive, these practices should bring more choice 

and more competition for the direct benefit of consumers at the same time than more dynamism 

at the applications and content layers of the value chain. 

 

Depending on the specific conditions and how these offers are defined they can bring additional 

consumer benefits such as for example allowing consumers to navigate longer at full speed, 

providing customers with an opportunity to trial new services, helping Governments to provide 

universal access to online services, helping operators to extend the reach of their services to new 

segments of population or helping other industries to use the Internet to promote their products 

and services. 

  

The above are only examples of benefits that consumer could directly attain by these practices 

without necessarily incurring in any type of unduly discriminatory behaviors. Many other ideas 

can come in the future if they are not prevented by regulation. 

 

Moreover, when value is allowed to flow freely between those that generate the income from 

consumption and those that provide valuable inputs to the products and services being consumed, 

investment is stimulated in the right parts of the value chain and output of the most valued 

resources is increased. On this basis, the options for operators and content and applications to 

agree different ways of commercializing their services, separately or in any other forms, 

sponsored or not, should not be curtailed by regulation. 

 

                                                            
4 E.g. Public Knowledge, at page 21 
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In TEF view potential concerns on negative impact on competition or undue competitive 

behaviors do not justify their prevention by regulation and should be addressed by Competition 

Authorities based on regular legal instruments to intervene ex post on a case by case basis.  

 

In summary, zero rated offers are examples of commercial innovation which call for the need to 

accept that commercial flexibility should be compatible by default with the goal of the Open 

Internet.  

 

 

 
Respectfully submitted, 
 
 
Alfredo Timermans 
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